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IN THE 


United States Court of Appeals 

for the District of Columbia 


Appeal No. 7909. 


MABLE SWALES FAIRCLAW, Appellant , 

vs. 

JOHN FORREST, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


I. Jurisdictional Statement. 

The appellant, Mable Swales Fairclaw, plaintiff below, 
respectfully seeks a review of her case on appeal pursuant 
to Rules 73 and 75 of the Rules of Civil Procedure, because 
of an erroneous ruling by the Court below in favor of the 
appellee, John Forrest, defendant below, dismissing, on the 
merits, plaintiff’s complaint seeking the construction of the 
last will and testament of Mable Pryor, deceased, and for a 
partition of certain real estate situated in the District of 
Columbia and owned by said testatrix at the time of her 
death. 
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II. Statement of the Case. 

On the 18th day of January, 1926, certain real estate sit¬ 
uated in the District of Columbia and known as premises 
120 You Street, Northwest, Washington, D. C., was con¬ 
veyed to Harry C. Pryor and his wife, liable Pryor, as joint 
tenants, in fee simple. On November 20, 1928, while said 
husband and wife were so seized of said real estate, Mable 
Prvor executed her last will and testament, and the onlv 
references to real estate in said will are as follows: 

“Seventh, I have purposely excluded my husband 
from any benefits under this my Last Will and Testa¬ 
ment for the reason that all of the real estate in which 
I am interested is held in joint tenancy between him 
and me, and all of my earnings for the past twenty-five 
years have gone into said real estate, which will go to 
him in the event he survives me. 

“All the rest and residue of my estate, both real, per¬ 
sonal and mixed, I give, devise and bequeath to my 
brother, John Forrest, to him and his heirs and assigns 
forever, share and share alike, as tenants in common.” 

Harry C. Pryor and his wife, Mable Pryor, continued to be 
so seized of said real estate until the 26th day of January, 
1933, when Harry C. Pryor died, leaving his wife, Mable 
Pryor, surviving him as the surviving tenant of said estate. 
On the 28th day of January, 1939, Mable Pryor died, seized 
of said real estate, without having changed or republished 
her said will and leaving Mable Swales Fairclaw, plaintiff 
below, and John Forrest, defendant below, surviving her 
as heirs at law and next of kin. 

On the 28th day of January, 1941, Mable Swales Fair- 
claw, one of the two surviving heirs at law and next of kin 
of said Mable Pryor, deceased, filed a complaint in the 
District Court of the United States for the District of 
Columbia, against John Forrest, the other surviving heir 
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at law and next of kin of said decedent, seeking a judicial 
construction of the last -will and testament of said Mable 
Pryor, deceased, and for a partition of said real estate. 


The original complaint setting forth the foregoing facts 
was, on motion of the defendant, dismissed with leave to 
amend, and the amended complaint, also embodying said 
facts was, on motion of said defendant, dismissed on the 
merits, on the ground that said testatrix did not die intes¬ 
tate as to said real estate, but that said property passed to 
said defendant, John Forrest, under the residuary clause 
of said will. 


HI. Statement of Points. 

1. The deed of January 18,1926, conveying the land and 
premises known as 120 You Street, Northwest, Washing¬ 
ton, D. C., to Harry C. Pryor and his wife, Mable Pryor, 
as joint-tenants, in fee simple, had the legal effect of mak¬ 
ing said grantees tenants by the entirety, in fee simple, in 
said real estate. 

2. When Mable Pryor executed her last will and testa¬ 
ment on November 20, 1928, she could not, at that time 
nor prior thereto, devise said real estate. 

3. The only effect the death of Harry C. Pryor had upon 
said real estate was to free it of said decedent’s participa¬ 
tion therein; and upon his death Mable Pryor, the surviving 
tenant by the entirety, continued to own and be possessed 
of the entire estate, not by virtue of any right or interest 
which she acquired as survivor, but by virtue of the original 
grant of January 18,1926. 

4. A will, with respect to the real estate it purports to 
devise, speaks as of the date of its execution, or the date of 
republication thereof, and not as of the date of the death of 
the testator, unless there is a statute providing to the con¬ 
trary. 
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5. Upon the death of Harry C. Pryor, -which occurred 
after Mable Pryor had executed her said will, said testatrix 
did not take or acquire any new or additional interest in 
said real estate which can be considered as after-acquired 
real estate within the meaning: of Title 29, Chapter 3, Sec¬ 
tion 45, of the Code of Laws for the District of Columbia. 

6. If the intention of said testatrix be deemed material 
in the decision of this case, said intention must be gathered 
from the four corners of her will and read in the light of the 
facts and circumstances surrounding her at the date she 
executed her will. 

7. The Court below erred in holding that the testatrix, 
Mable Pryor, did not die intestate as to said real estate, 
but that the same passed to John Forrest under the resid¬ 
uary clause of the last will and testament of said Mable 
Pryor, deceased. 

8. The Court below erred in signing a Final Judgment 
dismissing plaintiff's complaint on the merits for failure to 
state a claim upon which relief can be granted. 

IV. Summary. 

The appellant contends that the testatrix, Mable Pryor, 
died intestate as to said real estate for the following rea¬ 
sons: 

1. Under the deed of transfer of January 18, 1926, 
Mable Pryor and her husband, Harry C. Pryor, took title 
to said real estate as tenants by the entirety, in fee simple, 
and thereafter said grantees continued to be so seized of 
said land until the death of said Harry C. Pryor, in Janu¬ 
ary, 1933. 

2. That on November 20, 1928, when said testatrix exe¬ 
cuted her last will and testament she could not, at that time 
nbr prior thereto, devise said real estate because an estate 




5 


by the entirety cannot be devised by either spouse during 
the existence of said tenancy. 

3. That an estate by the entirety is one held by husband 
and wife predicated upon the legal unity of said parties, 
and their ownership of said estate is per tout et non per my; 
that the husband and wife, each and both of them, take the 
whole estate in its entirety in single ownership and single 
title under the original instrument on the date they take 
title to the property; that the death of either spouse 
simply frees said estate from the decedent’s participation 
therein, and the surviving spouse does not take or acquire 
any new- or additional interest in said real estate, but 
merely continues to hold and be possessed of the entirety 
thereof from the date of the original grant. 

The death of Harry C. Pryor in 1933 terminated the joint 
estate by the entirety and resulted in said real estate being 
subject to subsequent disposition by said testatrix alone, 
either by devise or otherwise, but the testatrix died in 1939, 
seized of said property and ■without having republished or 
changed her will subsequent to the death of said Harry C. 
Pryor. 

4. In the absence of a statute to the contrary, the effec¬ 
tive date of a testamentary disposition of real estate is the 
date of the execution of the will, unless there is a subse¬ 
quent re-execution or republication thereof. A will can¬ 
not be considered as having the effect of a recurring or a 
continuing re-execution thereof from the date of its execu¬ 
tion until the death of the testator, and since Mable Pryor 
failed to re-execute or republish her will after the termina¬ 
tion of the joint entirety estate, there never was an instant 
of time between the date of the execution of said will and 
the death of the testatrix when said will became, or was, an 
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effective instrument in the testamentary disposition of 
said real estate. 

Mable Pryor executed her last will and testament on 
November 20,1928, and she died seized of the property and 
without having changed or republished her will, therefore, 
unless said real estate w^as acquired after the execution 
of said will within the meaning of Title 29, Chapter 3, Sec¬ 
tion 45, of the District of Columbia Code, said will takes 
effect as to said real estate as of November 20, 1928. 

5. Upon the death of Harry C. Pryor, his wife, Mable 
Pryor, did not take or acquire any new or additional interest 
or estate in said real estate which can be considered as 
after-acquired real estate within the meaning of Title 29, 
Chapter 3, Section 45, of the Code of Laws for the District 
of Columbia. Therefore, unless Mable Pryor took or ac¬ 
quired a new devisable interest in said real estate after she 
executed her will, said Statute is not applicable to this case. 
Neither is the “generating source” principle as laid dowm 
in Taylor vs. U. S., 281 US, 497, applicable to the case at 
bar because the property rights w T hich the surviving tenant 
by the entirety was there held to have received as a result 
of the death of the other entirety spouse, are intangible and 
purely personal in character, and not an interest in real 
estate coming within the purview of said Title 29, Chapter 
3, Section 45, of the District of Columbia Code. 

6. That if the intention of said testatrix be deemed ma¬ 
terial in the decision of this case, said intention must be 
gathered from the four corners of her will and read in the 
light of the facts and circumstances surrounding her at the 
date she executed her will; that the date of executing said 
will is the proper date of ascertaining the intention of said 
testatrix as to the disposition of said real estate; that it is 
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presumed that said testatrix was acquainted with the rules 
of law applicable to her devise, and it is likewise presumed 
that said testatrix did not intend to devise any property 
over which she had no power of testamentary disposition; 
that in applying these rules of construction it clearly ap¬ 
pears that said testatrix, at the time she executed her will, 
had no intention whatever of devising said real estate. 

While the presumption against intestacy as to any part 
of the estate should be given the greatest indulgence com¬ 
patible with the intention of the testatrix, yet this presump¬ 
tion vanishes when the fact becomes apparent that some 
part of the estate was not disposed of; neither can said 
presumption be given effect if to do so would contravene 
some well established rule of law. 

V. Argument. 

A. THE COMMON LAW ESTATE OF TENANCY BY 
THE ENTIRETY EXISTS IN THE DISTRICT OF 
COLUMBIA. 

The deed of January 18, 1926, conveying the land and 
premises known as 120 You Street, Northwest, Washing¬ 
ton, D. C., to Harry C. Pryor and his wife, Mable Pryor, 
as joint-tenants, in fee simple, had the legal effect of mak¬ 
ing said grantees tenants by the entirety, in fee simple, in 
said real estate. 

A deed conveying lands in the District of Columbia to 
husband and wife as joint-tenants, in fee simple, creates 
an estate by the entirety, in fee simple, and not a joint 
tenancy. Words of conveyance which would make other 
grantees joint tenants, will make husband and wife tenants 
by the entireties, which said tenancy is essentially modified 
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by the common-law theory that husband and wife are one 
person. 

Settle v. Settle, 56 App (DC) 50. 

The essential characteristics of an estate by the entirety 
is that each spouse is seized of the whole of the entirety, 
and not a share, moiety or divisible part. Each spouse is 
seized per tout et non per my, and not per my et per tout as 
joint tenants. 

Flaherty v. Columbus, 41 App (DC) 525. 

Settle v. Settle, 56 App (DC) 50. 

Tenancies by the entireties, in the District of Columbia, 
are not modified by the Married Woman’s Act. The estate 
exists as at common law, unaffected by statute. 

Loughran vs. Loughran, 19 App (DC) 141. 

In the Loughran case, it was said: 

‘‘There is nothing in the Married Woman’s Act, in 
force in this District, that in any way defeats or de¬ 
stroys the common-law estate by the entireties, as that 
estate subsists between husband and wife by purchase. 
The estate exists as at common law unaffected by stat¬ 
ute. ’ ’ 

B. AN ESTATE BY THE ENTIRETY CANNOT BE 
DEVISED. 

When Mable Pryor executed her last will and testament 
on November 20, 1928, she could not, at that time nor prior 
thereto, devise said real estate. 

An estate by the entirety cannot be devised by either 
spouse during the existence of the tenancy. 

Alsop v. Fedarwisch, 9 App (DC) 408. 

Chaplin v. Leaplev, 74 NE 546 ; 33 Ind. App. 511. 
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Steiff v. Milliken, 159 A. 599; 162 Md. 245. 
Webber v. Webber, 185 NW 761; 217 Mich. 178. 
Ashbaugh v. Ashbaugh, 201 SW 72; 273 Mo. 353. 


C. THE EFFECT OF THE DEATH OF ONE OF 
THE TENANTS BY THE ENTIRETY UPON 
THE INTEREST THAT REMAINS TO THE 
SURVIVING SPOUSE. 


The only effect the death of Harry C. Pryor had upon 
said real estate was to free it of said decedent’s partici¬ 
pation therein; and upon his death Mable Pryor, the sur¬ 
viving tenant by the entirety, continued to own and possess 
the entire estate, not by virtue of any right or interest 
which she acquired as survivor, but by virtue of the origi¬ 
nal grant of January IS, 1926. 

In Lang v. Commissioner of Internal Revenue, 289 US, 
109, in holding that the surviving tenant by the entirety 
did not take or acquire any new or additional interest in 
the entirety estate upon the death of the other spouse, the 
Court said: 

“An estate by the entirety is held by the husband 
and wife in single ownership, by single title. They do 
not take moieties, but both and each take the whole 
estate, that is to say, the entirety. The tenancy re¬ 
sults from the common law principle of marital unity; 
and is said to be sui generis. Upon the death of one 
of the tenants the survivor does not take as a new 
acquisition, but under the original limitation, his estate 
being simply freed from participation by the other. 
In the present case when the husband died the wife, in 
respect to this estate, did not succeed to anything. She 
simply continued, in virtue of the nature of the tenancy, 
to possess and own what she already had. * * 

In Sharpe vs. Baker, 96 NE 627; 51 Ind. App. 547, in 
discussing the difference between estates in joint tenancies 
and estates by the entireties, the Court said: 
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“If a joint tenant dies during the existence of the 
joint tenancy, his moiety goes to the survivor by the 
jus accrescendi, or right of survivorship; but when a 
tenant by the entirety dies the survivor holds the en¬ 
tire estate, not by virtue of any right which he acquires 
as survivor, but by virtue of the original grant or de¬ 
vise. Upon a vesting of an estate by the entirety, both 
1 tenants, by reason of the unity of their person by mar- 
! riage, become seized of the whole estate, and neither 
is seized of any divisible part thereof; and therefore, 
upon the death of one the survivor being already 
seized of the whole, can acquire no new or additional 
interest by virtue of his survivorship.” 

Hardenberg v. Hardenberg, 10 NJL 42; 18 AM. 

Dec. 371. 

Re Staiger ? s Estate, 144 A. 619 (NJ). 

Hurd v. Hughes, 109 A. 418. 

Elliott v. Nichols, 4 Bush (Ky) 502. 

D. WHEN A WILL SPEAKS WITH REFERENCE 
TO THE DISPOSITION OF REAL ESTATE. 


A will, with respect to the real estate it purports to de¬ 
vise, speaks as of the date of its execution, or the date of 
republication thereof, and not as of the date of death of the 
testator, unless there is a statute providing to the contrary. 

In the absence of a statute to the contrary, the effective 
date of a testamentary disposition of real estate is the date 
of the execution of the will, unless there is a subsequent re- 
execution or republication thereof. A will cannot be con¬ 
sidered as having the effect of a recurring or a continuing 
re-execution thereof from the date of its execution until 
the death of the testator, and since Mable Pryor failed to 
re-execute or republish her will after the termination of 
the joint entirety estate, there never was an instant of time 
between the date of the execution of said will and the death 
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of said testatrix when said will became, or was, an effective 
instrument in the testamentary disposition of said real es¬ 
tate. 

Mable Pryor executed her last will and testament on 
November 20, 1928, and she died seized of the property 
and without having changed or republished her will, there¬ 
fore, unless said real estate was acquired after the execu¬ 
tion of said will within the meaning of Title 29, Chapter 3, 
Section 45, of the District of Columbia Code, said will takes 
effect as to said real estate as of November 20, 1928. 

In McAleer v. Schneider, 2 App (DC) 461, this Court 
found occasion to refer to the common law rule governing 
the testamentary disposition of real estate, as follows: 

“A will speaks from its execution and not from the 
testator’s death, unless as provided by \et of Congress 
of January 7, 1887, (24 Stat. 366) it shall appear that 
it v T as the intention of the testator to devise property 
acquired after the execution of the will.” 

And again in Bradford v. Matthews, 9 App (DC) 436, the 
Court in referring to the same rule, said: 

“As to real estate, the will only spoke and had opera¬ 
tion from the date of its execution, and not, as in the 
case of personal estate, from the death of the testator.” 

Where a decedent in his will refers to a condition or state 
of affairs actually existing wiien the instrument was 
executed, his language should be construed as referring to 
the date of the will. 

Torrey v. Peabody, 53 A. 988. 

Cook v. Stevens, 134 A. 195. 

Gold v. Judson, 21 Conn. 616. 

In connection with this latter rule of construction, it is 
pertinent to notice that the testatrix, by the language used 
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in the Seventh clause of her will, specifically and definitely 
referred to the state of affairs then existing at the date of 
the execution of her will. 

E. TITLE 29, CHAPTER 3, SECTION 45, OF THE 
CODE OF LAWS FOR THE DISTRICT OF COL¬ 
UMBIA, IS NOT APPLICABLE TO THIS CASE. 

Upon the death of Harry C. Pryor, which occurred after 
Mable Pryor had executed her said last will, said testatrix 
did not take or acquire any new or additional interest or 
estate in said real estate which can be considered as after- 
acquired real estate within the meaning of Title 29, Chapter 
3, Section 45, of the Code of Laws for the District of Col¬ 
umbia. 

On November 20, 1928, when Mable Pryor made her last 
will and testament she did not, at that time nor prior there¬ 
to, have a devisable interest in said real estate, hence said 
testatrix could not devise said real estate on the date she 
executed her will. 

Alsop v. Fedarwisch, 9 App (DC) 408. 

Chaplin v. Leapley, 74 NE 546; 35 Ind. App 511. 
Therefore, if said real estate is to pass under said last will, 
the testatrix must have acquired a devisable interest in said 
property after she executed her will on November 20, 1928. 

In this connection the death of Harry C. Pryor in 1933 
was the only event which occurred subsequent to the execu¬ 
tion of said last will which can be considered in determining 
wrhether or not said real estate passed under said will as 
after-acquired real estate within the meaning of Title 29, 
Chapter 3, Section 45, of the District of Columbia Code. 
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It is a rule of the common law that real estate acquired by 
a testator after the execution of his will cannot pass there¬ 
under ; 

Wright v. Masters, 93 NE 797. 

Bruin v. Bragaw, 4 NJ Eq. 261; 39 Am. Dec. 519. 
unless there was a republication of the will after the ac¬ 
quisition of said real estate; 

Beal v. Schley, 2 Gill (Md) 181; 41 Am. Dec. 415. 
and this is so notwithstanding the language of the will may 
be such as would show clearly that it was the intention of 
the testator that it should pass. 

Hays v. Jackson, 6 Mass. 149. 

Loveren v. Lamprey, 22 Nil 434. 

It is therefore, obvious that the only purpose and intent 
of Title 29, Chapter 3, Section 45, of the Code of Laws for 
the District of Columbia is to materially modify the fore¬ 
going common law rule with reference to real estate ac¬ 
quired by the testator after he has executed his will. It is 
not the purpose or intent of said Statute to make it impos¬ 
sible for a testator to die intestate as to real estate which he 
may own at the time of his death, irrespective of any cir¬ 
cumstance or condition which may be connected with the 
ownership, acquisition or testamentary disposition of said 
real estate; it is not the intent or purpose of said Statute 
to apply to real estate of which the testator owms at the 
time of executing his will in which he acquires no devisable 
interest after he executes his will. Therefore, unless Mable 
Pryor acquired a new or additional devisable interest in 
said real estate upon the death of her husband, Harry C. 
Pryor, said Title 29, Chapter 3, Section 45, is not applicable 
to the solution of this case. 
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No part of the entire estate which a surviving tenant by 
the entirety has in an estate by the entirety in the District 
of Columbia can be considered to be after-acquired real es¬ 
tate within the meaning of said Title 29, Chapter 3, Section 
45, of the District of Columbia Code, because the surviving 
tenant does not take any new or additional interest in said 
real estate upon the death of the deceased spouse. 

Beddingfield v. Estill, 100 SW 108; 118 Tenn. 39. 

Johnson v. Lusk, 46 Tenn. 115—98 Am. Dec. 445. 

Stuckey v. Keefe’s Executors, 26 Penna. 399. 

Lang v. Comm, of Int. Rev., 289 US 109. 

There are some cases arising under the Federal revenue 
tax statutes of 1916 and 1921, of which Taylor vs. U. S., 
281 US 497; 50 S. Ct. 356, is the leading case, and which 
hold, that for the purposes of the applicability of these tax¬ 
ing statutes upon the “transfer” of property by the de¬ 
ceased tenant by the entirety, or the *‘receipt” thereof by 
the surviving entirety spouse, the “death” of the deceased 
spouse is the “generating source” of important and def¬ 
inite accessions to the property rights of the other spouse. 
These cases are clearly distinguishable as having no bear¬ 
ing on the question as to, whether or not a surviving tenant 
by the entirety in real estate takes a new or additional de¬ 
visable interest in said real estate upon the death of the 
other tenant by the entirety, which said survivor did not 
previously have before the death occurred. These cases are 
distinguished as not being applicable, as follows: 

a. The Federal revenue tax statutes of 1916 and 1921 
under which the tax cases were decided, specifically 
bring “all property, real or personal, tangible or in¬ 
tangible”, as well as “estates in (by) the entirety”, 
upon the death of one of the spouses, within the pur¬ 
view of those Acts; whereas, in the District of Colum¬ 
bia there is no statute which specifically or otherwise 
makes an estate by the entirety, either (1) devisable; 
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or, (2) after-acquired real estate under circumstances 
as here exist. 

b. The property rights referred to in the tax cases are 
strictly intangible, expectant and personal; whereas, 
the property contemplated within the meaning of 
Title 29, Chapter 3, Section 45, of the District of 
Columbia Code, is real estate. 

c. In the tax cases, the question as to whether or not 
there had been, in the strict sense of the word, a 
“transfer” of property by the death of the decedent, 
was not involved; whereas, the answer to that ques¬ 
tion is decisive of the case at bar. 

The very essence and substance of this appellant’s claim, 
and appeal, is based upon the determination as to whether 
or not there was, in the strict sense of the word, a “trans¬ 
fer” of a devisable interest in real estate upon the death of 
Harry C. Pryor and a receipt of the same by Mable Pryor 
as the surviving spouse. The language of Mr. Justice 
Sutherland, in Taylor v. U. S., 281 US, 497, on this point, 
clearly distinguishes these tax cases as not being applicable 
to the present case. He said: 

“The question here, then, is not whether there has 
been in the strict sense of the word, a ‘transfer’ of the 
property by the death of the decedent, or a receipt of it 
by right of succession, but whether the death has 
brought into being or ripened for the survivor, prop¬ 
erty rights of such character as to make appropriate 
the imposition of a tax upon that result (which Cong¬ 
ress may call a transfer tax, a death duty, or anything 
else it sees fit), to be measured in whole or in part by 
the value of such rights.” 

It is to be particularly and significantly noticed that the 
question here involved, to wit, whether or not there was, 
in the strict sense of the word, a “transfer” of property 
upon the death of an entirety spouse to the surviving 
spouse, was not present, nor answered, in said tax cases; 
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and further, if, under the “generating source’’ principle, 
Mable Pryor received or acquired any new or additional 
property rights with respect to said real estate upon the 
death of Harry C. Pryor, said property rights were strict¬ 
ly intangible and personal, and they were not, and did not 
constitute, a tangible interest in said real estate coming 
within the purview of said Title 29, Chapter 3, Section 45, 
of said District of Columbia Code. 

F. RULES OF CONSTRUCTION. 


Intention of Testator. 

If the intention of said testatrix be deemed material in 
the decision of this case, said intention must be gathered 
from the four corners of her will and read in the light of 
the facts and circumstances surrounding her at the date 
of the execution of her will. 

The intention w'hich the court looks for must be that 
which existed when the will was executed, and not the in¬ 
tention thereafter. 

Morris v. Sickley, 133 NY 456. 


For purposes of construction, a will must be considered 
in reference to the facts and circumstances which existed 
at the time of its execution. 

Gibson v. Gibson, 53 App (DC) 380. 

Colton v. Colton, 127 US 300. 

In Colton v. Colton, 127 US 300, it was said: “The 
object therefore, of a judicial interpretation of a will 
is to ascertain the intention of the testator according 
to the meaning of the words he has used, deduced from 
a consideration of the whole instrument and a compari¬ 
son of its various parts in the light of the situation 
and circumstances which surrounded the testator when 
the instrument was framed.” 
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There were certain facts and circumstances surrounding 
Mable Pryor at the time she executed her last will which 
she took cognizance of, and referred to, and which are help¬ 
ful in ascertaining the intention of said testatrix at the 
time she was making disposition of her estate. 

It appears from the language in the will that the testatrix 
was a thrifty person, and as a result of that thrift she had, 
and was, accumulating a small estate which she wished to 
give to the objects of her bounty. At the time she made 
her will she knew her economic potentialities and the prob¬ 
abilities of her thrift. She had insured her own life in an 
amount that would exceed the expenses of an average, 
moderate funeral and she had made this money payable 
to her estate; she knew this surplus of funds, together with 
future results of her thrift not otherwise disposed of, would 
go into the residue of her estate and pass to her residuary 
legatee. On the other hand, said testatrix knew that she 
was a joint tenant by the entirety with her husband in the 
real estate here involved, and into -which she had put a 
large portion of her earnings, and she likewise knew she 
did not have a devisable interest in said real estate at that 
time; she knew that if she predeceased her husband he 
would be the owner of said real estate by virtue of said 
entirety ownership. These facts, in the language of the 
testatrix, were her reasons for not making any provision 
for her husband in her will. 

Presumptions. 

It is usually presumed that the testator -was acquainted 
with the rules of law applicable to his devise. 

Lurie v. Radnitzer, 45 NE 1116; 166 Ill. 609. 

Downing v. Nicholson, 88 NW 1064; 31 LRA 
(NS) 787. 

w • — 
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In Lurie v. Radnitzer, 46 NE 1116, the testator had erased 
certain provisions in his will made for the benefit of an 
unborn child. A statute provided that such unborn child 
should share in the estate, ‘‘unless it should appear by such 
will that it was the intention of the testator to disinherit 

i 

such child, the legacies and devises should be abated equally 
to raise the portion of such child, # In referring to 

this statute, the court said: 

“The presumption must be indulged that he knew 
the law; that he knew the provisions of this statute.” 

In view of the manner in which the testatrix expressed 
herself in the Seventh clause of her will, we respectfully 
submit, the presumption that said testatrix knew the law 
applicable to the type of estate she possessed should be 
strongly indulged and applied in this case. 

The testator must be presumed not to have intended to 
devise any property over which he had no power of testa¬ 
mentary disposition, and his will should be so read as ap¬ 
plying to his property within such power. 

In La Tourette v. La Tourette, 137 Pac. 426; 15 Ariz. 
200, the court said: 

1 “The testator must be presumed not to have intended 
to devise any property over which he had no power of 
testamentary disposition, and his will should be so read 
as applying to his property within such power.” 

While the presumption against intestacy as to any 
part of the estate should be given the greatest indulgence 
compatible with the intent of the testator, yet this presump¬ 
tion vanishes when the fact becomes apparent that some 
part of the estate was not disposed of; neither can said 
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presumption be given effect if to do so would contravene 
some well established rule of law. 

Walters v. Neafus, 125 SW 167; 136 Ky. 756. 

Shields v. Shields, 214 SW 907; 185 Ky. 249. 

In the absence of plain words in the will to the contrary, 
the presumption is that the testator intended that his prop¬ 
erty should go in the legal channels of descent. 

Anderson v. Bean, 107 NE 964. 

Edgerly v. Barker, 31 A. 909. 

MacLean v. Williams, 43 SE 485. 

In connection with the application of the foregoing rules 
of construction it is to be noticed that at the time Mable 
Pryor executed her will she took cognizance of only one 
of the two uncertain events which were to occur, to wit, her 
death prior to that of her husband; the other uncertain 
event—the one which actually happened: the death of her 
husband prior to that of her own—the testatrix made no 
mention of, or provision as to it. It is a logical conclusion 
that the reasons why the testatrix failed to make provision 
for this latter event were because she knew that at that 
time she could not devise any interest she had in said real 
estate; she knew that if she should be the longer liver be¬ 
tween herself and husband, that after his death, if she wish¬ 
ed to devise said real estate she could do so by a re-execu¬ 
tion of her will, or by a republication of the will she was 
then making; she knew that her will, with respect to said 
real estate, would take effect as of the date of its execution, 
unless she republished it. And knowing these legal con¬ 
sequences said testatrix failed to republish her will. 

Thus, in view of the foregoing rules of construction as 
applied to the facts and circumstances surrounding said 
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testatrix at the time she executed her will, we have a clear 
picture of the testatrix’s intention as it operated concern¬ 
ing said real estate at the time she made her will; and this 
picture of intent, more definitely portrayed in the light of 
the language used by the testatrix in the Seventh clause of 
her will, shows that said testatrix, not only did not believe 
she was devising said real estate to anyone, but that she did 
not intend to devise it. 


Conclusion. 

The appellant respectfully submits that the dismissal of 
the plaintiff’s complaint seeking a construction of the last 
will and testament of Mable Pryor, deceased, and for a 
partition of said real estate, by the court below w’as error 
which should be reversed and the cause remanded with 
proper instructions. 


Respectfully submitted, 

PHILIP W. THOMAS, 
THOMAS W. PARKS, 
207 Florida Ave. N. W., 
Attorneys for Appellant. 
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Pleadings, Designation of Record and Other Papers 
Designated by Appellant 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


MABLE SWALES FAIRCLAW, 

Plaintiff, 

vs. 

JOHN FORREST, 

Defendant . 


r Civil Action No. 9922 


Appellants Statement on Appeal. 

This action was filed in the District Court of the United 
States for the District of Columbia on the 28th day of Jan¬ 
uary, 1941, by Mable Swales Fairclaw, an adult citizen of 
the United States and a resident of the District of Colum¬ 
bia, against John Forrest, an adult citizen of the United 
States and a resident of the State of Virginia, said parties 
being the only two surviving heirs at law and next of kin of 
Mable Pryor, deceased. The purpose of the action is to 
determine whether or not said Mable Pryor died intestate 
as to certain real estate situated in the District of Colum¬ 
bia, and which she was seized of at the time of her death, 
and for a partition of said real estate if said decedent died 
intestate as to it. 

The complaint, as amended, alleges in substance that in 
1926 Mable Pryor and her husband, Harry C. Pryor, took 




2 


title to certain real estate situated in the District of Co¬ 
lumbia as tenants by the entirety, in fee simple; that 
2 in 1928 said Mable Pryor, while seized of said real 
estate as tenant by the entirety, executed her last 
will and testament and named her brother, John Forrest, 
residuary devisee and legatee; that in 1933 the husband, 
Harry C. Pryor, died leaving the testatrix as the surviving 
tenant by the entirety; that in 1939 said testatrix died 
seized of said real estate as aforesaid, and without having 
republished or changed her will; that the testatrix had 
died intestate as to said real estate and that plaintiff was 
entitled to a partition thereof. 

On motion of the defendant said amended complaint was 
dismissed on the merits, on the ground that said amended 
complaint failed to state a claim against said defendant 
because said real estate had passed to said defendant under 

the residuary clause of said will. 

* * • * • 


Facts. 

The appellant states the material facts in this case to 
be as follows: 

Prior to executing her last will and testament, Mable 
Prvor was seized of certain real estate in the District of 
Columbia, known as 120 You Street, Northwest, jointly with 
her husband as tenants by the entirety; that while so seized 
of said property, said Mable Pryor executed her last will 
and testament wherein she named her brother, John For¬ 
rest, residuary devisee and legatee; that subsequently the 
husband, Harry C. Pryor, died, leaving his wife, Mable 
Pryor, surviving as the sole tenant by the entirety; that 
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later said Mable Pryor died without having republished 
her said will or made any change therein; that at the time 
of her death, said testatrix left about $650.00 from insur¬ 
ance policies payable to her estate; $136.50 on deposit in 
the Perpetual Building Association of this City, and $50.00 
in cash in bank. 


Will of Mable Pryor. 

Omitting the formal parts of the Will of Mable Pryor, 
the following are its provisions: 

“First, and principally, I commit my soul into the 
6 hands of Almighty God, and my body to the earth, 

to be decently buried at the discretion of my execu¬ 
trix hereinafter named and my will is, that all my just 
debts and funeral expenses shall be paid by my execu¬ 
trix hereinafter named as soon after my decease as 
shall be convenient. 

“Second, My will is that the insurance carried on my 
life in the Metropolitan Life Insurance Company shall 
go to pay my funeral expenses; 

“Third, I give, devise and bequeath to my niece, 
Mable Swales, all the cash I may have in bank at the 
time of my decease; 

“Fourth, I give, devise and bequeath to my said 
niece, Mable Swales my piano, which I bought at De- 
Moll’s Piano Company at Twelfth and G Streets, N. 
W., and all my household furniture. Said piano and 
household furniture being now located in my home at 
120 You Street, N. W. The said piano and household 
furniture having been purchased by me w T ith my own 
funds; 

“Fifth, I give, devise and bequeath to my god-child, 
Robert Swales, my automobile, model “Light Six 
Studebaker”; 

“Sixth, I give, devise and bequeath to my friend 
Sarah Green, my diamond ear-rings; 

“Seventh, I have purposely excluded my husband 
from any benefits under this my Last Will and Tes¬ 
tament for the reason that all of the real estate in 
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which I am interested is held in joint tenancy between 
him and me, and all of my earnings for the past twenty- 
five years have gone into said real estate, which will go 
to him in the event he survives me; 

“All the rest and residue of my estate, both real, 
personal and mixed, 1 give, devise and bequeath to my 
brother, John Forrest, to him and his heirs and as¬ 
signs forever, share and share alike, as tenants in 
common.’’ 

Judgment on Motion to Dismiss Amended Complaint. 

9 This action came on to be further heard at this term: 

and thereupon upon consideration thereof, it is, this 
1st day of April, 1941, 

ADJUDGED, ORDERED AND DECREED, as follows: 

1. That the testatrix, Mable Pryor, did not die intes¬ 
tate as to the premises known and described as 120 You 
Street, Northwest, Washington, D. 0., but said real estate 
passed to John Forrest under the residuary clause of the 
last will and testament of Mable Pryor, deceased; 

2. That the defendant’s motion to dismiss the plaintiff’s 
amended complaint be and the same is hereby sustained; 

3. ' That this action be and it hereby is dismissed on the 
merits for failure to state a claim upon which relief can be 
granted; and 

4. That the defendant recover of the plaintiff his costs 
to be taxed herein, and have execution therefor. 

JAMES W. MORRIS, 

Justice. 
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10 Notice of Appeal—Filed April 3, 1941. 

Bond guaranteeing Costs on Appeal—Filed April 3, 

1941. 

11 DESIGNATION OF RECORD ON APPEAL—Filed 
April 17, 1941. 

Mable Swales Fairclaw, appellant, in tlie above entitled 
cause, designates the following to constitute the record on 
her appeal: 

1. Plaintiff’s Amended Complaint. 

2. Defendant’s Motion to Dismiss Plaintiff’s Amended 
Complaint. 

3. Final Judgment Dismissing Plaintiff's Amended 
Complaint. 

4. Notice and Memorandum of Undertaking on Appeal. 

5. This Designation. 

6. Last Will and Testament of Mable Pryor, deceased. 

PHILIP W. THOMAS, 
THOMAS W. PARKS, 
Attorneys for Plaintiff, 

Service by copy of this designation accepted this 17th 
day of April, 1941. 

RICHARD E. SHANDS, 
Attorney for Defendant. 
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The foregoing statement of the case contains those facts 
which the appellant feels to be essential to a decision of the 
question involved by the United States Court of Appeals 
for the District of Columbia. 


PHILIP W. THOMAS, 
THOMAS W. PARKS, 
Attorneys for Plaintiff. 

Service by copy of this Appendix to Appellant’s Brief 
accepted this 19th day of May, 1941. 


RICHARD E. SHANDS, 
Attorney for Defendant . 
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IN THE 


lluttrfc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7909. 


Mable Swales Fairclaw, Appellant, 


v. 

John Forrest, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


I. PRELIMINARY STATEMENT 

Inasmuch as Rule 17(a) of this Court seems to require 
that the pertinent pleadings be printed in all cases and 
appellant has failed to do so, they are printed in the appen¬ 
dix to this brief except for Exhibit A to the amended com¬ 
plaint, which is the will in question and is printed by the 
appellant with the omission of the formal parts thereof 
(Appellant’s App. 3-4). It appears quite essential that 
this Court should have before it in the briefs the precise 
allegations of the amended complaint, since the appeal is 
taken from the ruling of the lower Court dismissing such 
complaint for failure to state a claim upon which relief can 
be granted. 


n. STATEMENT OF THE CASE 

This appeal presents but a single question, namely, 
whether certain real estate owned by the testatrix as sur- 
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viving tenant by the entireties and situated in the District 
of Columbia passed to the residuary devisee and appellee 
herein, John Forrest, under the residuary clause of the 
last will and testament of Mable Pryor, deceased, there 
being no specific devise thereof and the residuary clause 
being in the usual comprehensive form. 

The amended complaint alleges in substance that this 
real estate was acquired by Mable Pryor and her husband, 
Harry C. Pryor, as tenants by the entireties on January 18, 
1926 (Appellee’s App. 1); that the will in question was 
executed November 20, 1928 (Appellant’s App. 3-4; Ap¬ 
pellee’s App. 1); that Harry C. Pryor died in January, 
1933 leaving Mable Pryor him surviving (Appellee’s App. 

2) ; that Mable Pryor continued to be seized of said 
real estate as sole surviving tenant by the entirety until 
her death which occurred January 26, 1939 (Appellee’s 
App. 2); that Mable Pryor left surviving her a brother, 
John Forrest, who is the appellee herein, another brother, 
Samuel Forrest, who has since died intestate and unmar¬ 
ried, and a niece, Mable Swales Fairclaw, who is the appel¬ 
lant herein, as her only heirs at law and next of kin (Ap¬ 
pellee’s App. 2); and that the will in question was admit¬ 
ted to probate and record in this jurisdiction on September 
15, 1939 (Appellee’s App. 3). 

From these alleged facts it was contended by the plain¬ 
tiff-appellant in her amended complaint that since Mable 
Pryor died without republishing her will or making any 
change therein after the death of Harry C. Pryor, she died 
intestate as to the real estate in question (Appellee’s App. 

3) . To this amended complaint the defendant-appellee 
interposed a motion to dismiss on the ground that the 
amended complaint failed to state a claim upon which relief 
could be granted (Appellee’s App. 5) and such motion 
was sustained by the District Court (Appellant’s App. 4). 
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III. STATUTES INVOLVED 

Section 45, Title 29, The Code of the District of Columbia 

# * * any will executed after Jan. 1, 1902, which 
shall by words of general import devise all the estate 
or all the real estate of the testator shall be deemed, 
taken, and held to operate as a valid devise of any real 
estate acquired by said testator after the execution of 
such will, unless it shall appear therefrom that it was 
not the intention of the testator to devise such after- 
acquired property. (Mar. 3,1901, 31 Stat. 1433, c. 854, 
sec. 1628; June 30, 1902, 32 Stat. 545, c. 1329.) 

IV. SUMMARY OF ARGUMENT 

The residuary clause herein should be construed so as to 
prevent an intestacy as regards any part of the estate. 
The title to the real estate in question being originally held 
by Harry C. Pryor and his wife, Mable Pryor, as tenants 
by the entireties, the effect of the death of Harry C. Pryor 
was to free the interest of his surviving wife, Mable Pryor, 
from the participation of her husband, and if this be treated 
as the acquiring of property by Mable Pryor after the 
execution of her will, the property will pass to John Forrest 
under the residuary clause by virtue of Section 45, Title 29 
of The Code of the District of Columbia. On the other 
hand, if this be not treated as the acquiring of property by 
Mable Prvor after the execution of her will, then she con¬ 
tinued to possess and own what she already had previous 
thereto and the property will also pass to John Forrest in 
the light of the testator’s intention as expressed in the will 
and the presumption against intestacy. 

V. ARGUMENT 
(a) Construction against intestacy. 

The complaint shows that Mable Pryor at the time of her 
death was the sole owner of the premises 120 You Street, 
Northwest, Washington, D. C., so that when her will became 
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operative upon her death the property constituted an asset 
of her estate and should be included in the property passing 
under the terms of the will unless it should clearly appear 
therefrom that it was not her intention to devise the same. 
Counsel for appellant endeavors to find such an intention 
in paragraph Seventh of the will but nothing is said in that 
paragraph or in any other portion of the will about exclud¬ 
ing the real estate from the scope of the will. The purpose 
of the paragraph as expressly stated was to explain why 
the husband had been excluded from any benefits under the 
will in the event he survived, not to exclude the real estate. 
As events transpired the husband did not survive and the 
paragraph has no application in the present situation. 

The premises 120 You Street, Northwest, is not specifi¬ 
cally devised by any provision of the will and therefore 
must pass to John Forrest under the residuary clause 
which provides that “all the rest and residue of my estate, 
both real, personal and mixed, I give, devise, and bequeath 
to my brother, John Forrest . . .” (Italics added). The 
record shows that Mable Pryor had at least two brothers 
at the time of making her will. These brothers were named 
John Forrest and Samuel Forrest. She chose John For¬ 
rest as her residuary legatee and devisee. The fact that 
she chose John in preferenc to Samuel is a strong indica¬ 
tion that she did not intend to die intestate as to any 
property. When making her will it is very reasonable to 
assume that she must have contemplated upon the possi¬ 
bility of surviving her husband and the will shows clearly 
that after certain specific bequests and legacies she intended 
John Forrest to have the remainder of her estate, both 
real and personal. 

It is quite elementary that the purpose and function of 
a residuary clause is to make a complete testamentary dis¬ 
position of the testator’s estate so that no part of it may 
pass as intestate property. 69 Corpus Juris 413. That 
such was the testator’s intention is evident from the word¬ 
ing of the residuary clause which specifically refers to 
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“real” property and “devises” the same. Furthermore, 
so far as the record discloses the premises 120 You Street, 
Northwest, Washington, D. C., is the only real estate in 
which the testator had any interest. 

The decisions of this Court show clearly that all prop¬ 
erty not expressly disposed of by the terms of a will, will 
pass under the residuary clause. In the recent case of 
Proctor v. American Security and Trust Co., 69 App. D. C. 
70, 98 F.(2d) 599, Mr. Justice Vinson, in delivering the 
opinion of the Court, at p. 73, said: 

From the earliest decisions, as we read them, the 
“rest, residue and remainder” of an estate meant all 
property not expressly disposed of by the will. 

In Craig v. Rowland, 10 App. D. C. 402, Mr. Chief Justice 
Alvey, speaking for the Court, at pp. 413-414, said: 

The cases all seem to agree that a residuary devise, 
such as we have in the will before us, will include every 
reversionary interest, however remote, which is undis¬ 
posed of by the provisions of the will, whether the 
same be a reversion remaining after an interest created 
by the will or otherwise. 

The foregoing statement was recently approved by this 
Court in the case of Reeves et al. v. American Security & 
Trust Co. 72 App. D. C. 403, 115 F.(2d) 145, where it is 
set out in a footnote to the opinion of the Court delivered 
by Mr. Justice Rutledge, at p. 406. There the Court said 
“This statement is supported by the authorities cited and 
appears to be in accordance with the generally prevailing 
law”, and cited a number of further authorities. 

The rule is also well stated in 69 Corpus Juris 421, as 
follows: 

General words in a residuary clause will carry every 
interest of the testator, not otherwise disposed of, that 
is capable of being passed by a will unless it is expressly 
or by necessary implication excluded from its opera¬ 
tion, be it immediate or remote, contingent, or rever¬ 
sionary, * * *. 
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Furthermore, the presumption is always against intes¬ 
tacy and the residuary clause should be construed so as to 
prevent it as regards any part of the testator’s estate. 69 
Corpus Juris 416-417. This principle is well recognized in 
this jurisdiction. 

In Galloway v. Galloway, 32 App. D. C. 76, Mr. Justice 
Van Orsdel speaking for the Court, at pp. 79-80, said: 

It is the duty of the court, where it can with con- 

I sistency, to accord with the general rule that “no pre¬ 
sumption of an intent to die intestate as to any part of 
his property is allowable when the words of a testator’s 
will may fairly carry the whole.” Given v. Hilton, 
95 U. S. 591, 24 L. ed. 458. The law frowns upon a con¬ 
struction of a will that admits of a partial intestacy. 
(Italics added.) 

Also, in Brown v. Wells, 45 App. D. C. 428, Mr. Justice 
Robb speaking for the Court, at p. 438, said: 

By adopting the latter view, full force and effect will 
be given to the actual language used in the will, and as 
well to the rule that where a testator makes a general 
devise of his real estate by a residuary clause it will be 
presumed that he intended to dispose of such property 
to the full extent of his capacity. 

In Given v. Hilton, 95 U. S. 591, Mr. Justice Strong speak¬ 
ing for the Supreme Court of the United States at p. 594, 
also said: 

The law prefers a construction which will prevent 
a partial intestacy to one that will permit it, if such a 
construction may reasonably be given. 

(b) Applicability of Section 45, Title 29, The Code 
of the District of Columbia. 

In the District of Columbia it is perfectly clear under the 
provisions of Section 45, Title 29 of the Code of the District 
of Columbia, supra, p. 3, that a devise of all the testa¬ 
tor’s estate, both real and personal, passes after-acquired 
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realty, and that the ancient rule requiring republication or 
reexecution of a will has long since been abrogated. 69 
Corpus Juris 371, Note 76(a). Furthermore, a general 
residuary devise, being a generic rather than a specific 
devise, is usually held to show the testator’s intent that 
after-acquired real estate shall pass thereunder. 75 A.L.R. 
504, Note (d). 

Any possible doubts as to the law in this jurisdiction 
were removed many years ago by the decision of this Court 
in Taylor v. Leesnitzer, 37 App. D. C. 356, decided in 1911. 
In that case the testator by will executed in 1889 provided 
for his interment and for payment of all just debts and then 
provided “I give, devise, and bequeath unto my dearly 
beloved wife, Margaret E. Taylor, her heirs and assigns, all 
of my estate, both real and personal”. The testator died 
in 1905 and the Court held that the language of this will 
passed subsequently acquired real estate even though the 
statute relating to wills executed between January 17, 1887 
and January 1, 1902 required that the intent to pass after- 
acquired real estate should appear from the language of 
the devise and in so doing this Court overruled three of its 
former decisions, namely, McAleer v. Schneider , 2 App. 
D. C. 461, Bradford v. Matthews, 9 App. D. C. 438 and 
Crenshaw v. McCormick , 19 App. D. C. 494. Counsel for 
appellant seems to place some reliance upon the first two 
of these overruled decisions but does not mention the Taylor 
v. Leesnitzer case overruling them. In that case this Court 
applied the doctrine previously laid down by the Supreme 
Court in Hardenhergh v. Ray , 151 U. S. 112, in which Mr. 
Justice Jackson in closing the opinion of the Court, at p. 
129 said: 

It may, therefore, be laid down as a general propo¬ 
sition, that where the testator makes a general devise 
of his real estate, especially by residuary clause, he 
will be considered as meaning to dispose of such prop¬ 
erty to the full extent of his capacity; and that such 
a devise will carry, not only the property held by him 
at the execution of the will, but also real estate subse- 
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quently acquired of which he may be seized and pos¬ 
sessed at the date of his death, provided there is testa¬ 
mentary power to make such disposition. 1 Jarman on 
i Wills, 326, 5th ed., and other authorities cited. 

With respect to wills executed after January 1, 1902 
after-acquired real estate passes under the District of 
Columbia statute unless it appears from the will “that it 
was not the intention of the testator to devise such after- 
acquired property”. In the present instance there is noth¬ 
ing whatever in the will to indicate any such contrary inten¬ 
tion as required by the statute to prevent the passing of 
the real property involved herein. 

Appellant contends that Section 45, Title 29 of the Code 
of the District of Columbia is not applicable and much of 
her brief is devoted to a discussion of the nature of a 
tenancy by the entireties and the effect of the death of one 
of the tenants in support of that contention. In view of 
the opinion of this Court in the case of Putnam v. Burnet, 
61 App. D. C. 393, 63 F.(2d) 456, it hardly seems necessary 
herein to go into a detailed discussion of the nature of the 
tenancy or the effect of death. In that case, this Court, at 
p. 394, quoted with approval the following excerpt from the 
opinion of the District Court, which was subsequently af¬ 
firmed, in Third National Bank v. White, Collector, 45 
F. (2d) 911: 

“As an original question, it was very arguable that 
a tenancy by the entirety was a typical case in which an 
interest was * obliterated’ (Mav v. Heiner, 281 U. S. 
i 243, 50 S. Ct. 286, 74 L. Ed. 826, 67 A.L.R. 1244) by 
death instead of being passed along, and that such 
i property could not be taxed as estate of the deceased 
i tenant. But the Tyler Case repudiates this view, and 
holds that the death of one tenant by the entirety, oper¬ 
ating as it does to free the property from his rights in 
it, is ‘the “generating source” of important and definite 
accessions to the property rights of the other’ (Suther¬ 
land, J., at page 504 of 281 U. S., 50 S. Ct. 356, 359, 74 
L. Ed. 991, 69 A.L.R. 758), and that the value of such 
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accessions is taxable as estate of the deceased tenant. 
That decision did not in the least depend upon the fact 
that the tenancies were established subsequent to the 
statute; it rests upon the characteristics of the estate 
which each tenant holds.” 

However, in the final analysis of the instant case it really 
makes no difference in the result whether or not the death 
of Harry C. Pryor is treated as giving rise to the acquisition 
of property by Mable Pryor. If there were “ important 
and definite accessions” to her “property rights” with 
respect to the real estate within the meaning of the opinion 
of the Supreme Court as delivered by Mr. Justice Suther¬ 
land in Tyler v. United States, 281 U. S. 497, 504, then the 
District of Columbia statute operates and the property 
passes under the will as after-acquired property. On the 
other hand, if, as also stated by Mr. Justice Sutherland in 
the later case of Lang v. Commissioner, 289 U. S. 109, at 
p. Ill, “she simply continued, in virtue of the nature of the 
tenancy, to possess and own what she already had”, then 
the will clearly embraced the real estate in question in the 
light of the intention of the testator as expressed in the 
will and the presumption against intestacy. In either event 
the property would pass to John Forrest under the resid¬ 
uary clause. 


VI. CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

Richard E. Shaxds, 

Attorney for Appellee, 
Shoreham Building, 
Washington, D. C. 
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AMENDED COMPLAINT TO CONSTRUE WILL AND 
TO PARTITION REAL ESTATE 

(V-1) 

The complaint of Mable Swales Fairclaw respectfully 
represents to this Honorable Court as follows: 

1. This Court has jurisdiction of this action under the 
District of Columbia Code, Titles 18 and 25—Sections 101 
and 381 respectively, and the real estate which is the sub¬ 
ject of this suit is situated in the District of Columbia. 
And further, the plaintiff is an adult citizen of the United 
States, a resident of the District of Columbia, and one of 
the only two surviving heirs at law and next of kin of 
Mable Pryor, deceased, and brings this action in her own 
right as said heir at law and next of kin; that the defendant 
is an adult citizen of the United States, a resident of the 
State of Virginia, and is the other surviving heir at law 
of said decedent, and is sued as hereinafter shown. 

2. That on or about January 18, 1926, one Lewis Vogels- 
berger and his wife, Valeria Vogelsberger, conveyed certain 
real estate situated in the District of Columbia to Harry C. 
Pryor and his wife, Mable Pryor, as joint tenants, in fee 
simple, said real estate being known as 120 You Street, 
N. W., Washington, D. C., and otherwise more fully de¬ 
scribed as— 

“Lot 86 in Charles L. Tankersley’s Subdivision of lots 
in Block 21, ‘Addition to Ledroit Park’, as per plant 
recorded in Liber 47 folio 142 of the Records of the 
Office of the Surveyor of the District of Columbia.”; 

(p. 2) that complainant is advised and believes, and there¬ 
fore avers, that under said conveyance said grantees, Harry 
C. Pryor and his wife, Mable Pryor, took and held title to 
said land and premises as tenants by the entirety. 

3. That on the 20th day of November, 1928, at a time 
when said Harry C. Prvor and his wife, Mable Pryor, were 
still seised of said real estate as tenants by the entirety, 
the said Mable Pryor executed her last will and testament, 
a copy of which is marked “Exhibit A”, attached hereto 

%o 

Note. Page members refer to ty pew ri tten record. 
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and prayed to be made a part hereof as if the same were 
set forth herein in hac verba; that after making several 
bequests of part of her personal estate said testratrix, in 
the seventh (7th) clause of her will states as follows: 

“I have purposely excluded my husband from any 
' benefits under this my last will and testament for the 
reason that all of the real estate in which I am inter¬ 
ested is held in joint tenancy between him and me, and 
• all of my earnings for the past twenty-five years have 
gone into said real estate, which will go to him in the 
event he survives me.” 

The testratrix said nothing further until she reached the 
residuary clause of her will, when she provided as follows: 

“All the rest and residue of my estate, both real, 
personal .and mixed, I give, devise and bequeath to my 
brother, John Forrest, to him and his heirs and assigns 
forever, share and share alike, as tenants in common.” 

4. Said testratrix, Mable Pryor, and her husband, Harry 
C. Pryor, continued to be seised of said real estate as 
tenants by the entirety until the death of said Harry C. 
Pryor, which occurred in January, 1933, whereupon said 
Mable Pryor became the sole surviving tenant by the en¬ 
tirety of said real estate by virtue of the right of survivor¬ 
ship. 

5. That said Mable Pryor continued to be seised of 
said real estate as aforesaid until the 26th day of January, 
1939, at which time she departed this life in the District of 
Columbia, leaving her aforesaid last will and testament 
without having republished the same or made any change 
therein by way of codicil or otherwise, and also leaving 
surviving her the defendant, John Forrest, brother, Samuel 
Forrest, brother, and this plaintiff, Mable Swales Fairclaw, 
niece, as her only heirs at law and next of kin; that said 
Samuel Forrest departed this life, intestate, and unmarried, 
or or about June 17,1939, leaving surviving him the plaintiff 

and defendant herein as his only heirs at law and next of 
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kin; that on the 15th day of September, 1939, the (p. 3) 
aforesaid paper writing dated November 20, 1928, was ad¬ 
mitted to probate and record in this Court as the last will 
and testament of said Mable Pryor, deceased. 

6. That at the time the testratrix executed her said will 
she had insured her own life for more than $600.00 which 
said insurance she had made payable to her estate, the net 
proceeds of which, together with certain other funds sub¬ 
sequently saved by said testratrix, passed to said John 
Forrest under the residuary clause of said will; that said 
defendant claims said real estate known as 120 You Street, 
N. W., Washington, D. C., also passed to him under said 
residuary clause, and as a result thereof he claims to be 
the sole fee simple owner of said real estate. 

But this plaintiff is advised and believes, and therefore, 
avers that the entire right, title and interest of every kind 
and nature whatsoever which said testratrix had in said real 
estate was acquired by her jointly with her husband, Harry 
C. Pryor, as tenants by the entirety, prior to the execution 
of her said last will, and that the entire right, title and 
interest of every kind whatsoever w T hich said testratrix had 
in said real estate was continuously held jointly with her 
said husband as tenants by the entirety prior to, including 
and subsequent to the 20th day of November, 1928; that on 
said 20th day of November, 1928, when said testratrix made 
her said will she could not at that time dispose of said real 
estate by way of devise; that said real estate, or any in¬ 
terest therein, was not acquired by said testratrix after the 
execution of her said last will, and said testratrix having 
died without having republished her said last will and testa¬ 
ment, and/or without having made any change therein, said 
testratrix died intestate as to said real estate and upon 
said decedent’s death said real estate descended to her heirs 
at law, one of whom is this plaintiff. 

7. That because of the bona fide and conflicting beliefs 
held by said plaintiff and defendant as to their respective 
interests in said real estate, the following question has 
arisen: 
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(p. 4) 

Did Mable Pryor, the testratrix, died intestate as to 
i the real estate referred to by said testratrix in the 
seventh (7th) clause of her will, or, did said real estate 
pass to John Forrest under the residuary clause of said 
will? 

8, That in view of all of the foregoing facts and circum¬ 
stances heretofore mentioned and setforth, this plaintiff 
is in doubt as to the extent of the right, title and interest 
of said parties plaintiff and defendant in and to said real 
estate, and said plaintiff is advised and believes she is 
entitled to the aid of this Court in determining the proper 
construction of said last will and testament and a determi¬ 
nation as to whether or not said plaintiff has any right, 
title or interest in and to said real estate referred to by 
said testratrix in the seventh clause of her said will; that 
if said testratrix died intestate as to said real estate, this 
plaintiff, as an heir at law of said decedent, is a co-tenant 
in common with said defendant and is therefore entitled to 
have said real estate partitioned between them. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That the writ of subpoena issue to the defendant, John 
Forrest, requiring him to appear and answer the exegencies 
of this suit. 

2. That the Court construe the last will and testament 
of Mable Pryor, deceased, and determine the rights, titles 
and interests of the parties herein, in and to said real estate 
referred to in the seventh clause of said decedent’s last 
will and testament. 

3. That if the Court be of the opinion that said testratrix 
died intestate as to said real estate, then in that event the 
Court decree a partition of said real estate between the 
heirs at law of said Mable Pryor, deceased. 

4. And for such other and further relief as the nature 
of the case may require and to the Court may seem just and 
proper. 
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(p. 8) 

MOTION TO DISMISS AMENDED COMPLAINT FOR 
FAILURE TO STATE A CLAIM 

Now comes the defendant, John Forrest, by his attorney 
and moves this Honorable Court to dismiss the action be¬ 
cause the amended complaint fails to state a claim against 
defendant upon which relief can be granted. 


